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RECOMMENDATION FOR DISPOSITION

SYNOPSIS:

This proceeding raises the Ilimted issue of whether real estate
identified by MHenry County Parcel |ndex Number 09-26-453-011-0060
(hereinafter the "subject parcel™ or the "subject property") should be
exenpt from 1995 real estate taxes under 35 ILCS 200/ 15- 145, whi ch

states as foll ows:

1. In People ex rel Bracher v. Salvation Arny, 305 Ill. 545
(1922), (hereinafter "Bracher"), the Illinois Suprenme Court held that
the issue of property tax exenption wll depend on the statutory

provisions in force at the tinme for which the exenption is clained
This applicant seeks exenption from 1995 real estate taxes.
Therefore, the applicable statutory provisions are those contained in
the Property Tax Code (35 ILCS 200\1-1 et seq).



All  property of veterans' organizations used
exclusively for charitable, patriotic and civic
purposes is exenpt [fromreal estate taxation].

35 ILCS 200/ 15-145.

The controversy arises as follows:

On August 17, 1995, the MHenry American Legion Post No. 491
(hereinafter the "Legion" or the "applicant”) filed an Application for
Property Tax Exenption wth the MHenry County Board of Review
(hereinafter the "Board") (Dept. Goup Ex. No. 1). The Board revi ewed
applicant's conplaint and subsequently recommended to the Department
of Revenue (hereinafter the "Departnent”) that the requested exenption
be granted. (Dept. Ex. No. 1).

On Decenber 29, 1995, the Department rejected this recommendation
by issuing a determination finding that the subject parcel was not in
exenpt use. (1d.). The Legion subsequently filed a tinely appeal as
to this denial and thereafter presented evidence at a fornal
adm ni strative hearing that took place on August 29, 1996. Fol | owi ng
subm ssion of all evidence and a careful review of the record, it is
recommended that the subject parcel not be exenpt from 1995 real

estate taxes.

FINDINGS OF FACT:

1. The Departnent's jurisdiction over this matter and its
position therein, nanely that the subject parcel was not in exenpt use
during 1994, are established by the admi ssion into evidence of Dept.

Group Ex. No. 1.



2. Applicant acquired its ownership interest in the subject
parcel, which is inproved with a one-story building that neasures 24
x 90,' via a warranty deed dated July 1, 1989. Dept. Goup Ex. No. 1,

Tr. p. 7.
3. An Affidavit of Use dated August 17, 1995 indicates that:

A. The subject parcel is wused for Legion
nmeet i ngs, Auxi liary meet i ngs, Rifle Squad
meetings, Baseball nmneetings and Sons of the

Legi on neeti ngs;

B. Legion and Sons of the Legion neetings are
held on the 2nd Mnday of the nonth, the
Auxiliary holds its nmeetings on the 3rd Monday of
the nonth and the Rifle Squad holds its neetings
on the 4th Monday of the Month; and,

C. "Last year[,]" the Legion "took in" $245.00

from rental of the hall from nenbers having
showers, birthday parties and small gatherings at
the hall.

Dept. G oup Ex. No. 1.

CONCLUSIONS OF LAW:

An exam nation of the record established that this applicant has
not denonstrated, by the presentation of testinony or through exhibits
or argunent, evidence sufficient to warrant exenpting the subject
parcel from 1995 real estate taxes. Accordingly, under the reasoning
given below, the determnation by the Departnment that the subject
parcel does not satisfy the requirenments for exenption set forth in 35
ILCS 200/ 15-145 should be affirned. In support thereof, | make the
foll owi ng concl usi ons:

Article |IX Section 6 of the Illinois Constitution of 1970

provi des as foll ows:



The General Assenbly by law may exenpt from
taxation only the property of the State, units of

| ocal gover nment and school districts and
property used exclusively for agricultural and
horti cul tural soci eti es, and f or school

religious, cemetery and charitabl e purposes.

The power of the General Assenbly granted by the 1llinois
Constitution operates as a limt on the power of the General Assenbly
to exenpt property from taxation. The GCeneral Assenbly may not
broaden or enlarge the tax exenptions pernmitted by the Constitution or
grant exenptions other than those authorized by the Constitution.

Board of Certified Safety Professionals, Inc. v. Johnson, 112 111.2d

542 (1986). Furthernore, Article |IX,  Section 6 is not a self-
executing provision. Rather, it nmerely grants authority to the
CGeneral Assenbly to confer tax exenptions within the limtations

i nposed by the Constitution. Locust G ove Cenetery Association of

Philo, Illinois v. Rose, 16 I1l1.2d 132 (1959). Mreover, the Genera

Assenbly is not constitutionally required to exenpt any property from
taxation and may place restrictions or limtations on those exenptions

it chooses to grant. Village of Oak Park v. Rosewell, 115 Ill. App. 3d

497 (1st Dist. 1983).

Pursuant to its Constitutional mandate, the General Assenbly
enacted the Property Tax Code 35 ILCS 200/ 1-3 et seq. The governing
provi sions of that statute are, for present purposes, found in Section

200/ 15-145. That provision states as follows:

Al property of veterans' organizations used
exclusively for charitable, patriotic and civic
purposes is exenpt [fromreal estate taxation].

35 ILCS 200/ 15-145.



It is well established in Illinois that statutes exenpting
property from taxation nust be strictly construed against exenption,
with all facts construed and debatabl e questions resolved in favor of

taxation. People Ex Rel. Nordland v. the Association of the Wnnebego

Hone for the Aged, 40 IIl1.2d 91 (1968) (hereinafter "Nordlund"); Gas
Research Institute v. Departnent of Revenue, 154 |||. App.3d 430 (1st
Dist. 1987). Based on these rules of construction, Illlinois courts

have placed the burden of proof on the party seeking exenption, and
have required such party to prove, by clear and convincing evidence,
that it falls within the appropriate statutory exenption. | mmanuel

Evangel i cal Lutheran Church of Springfield v. Departnent of Revenue,

267 I11. App. 3d 678 (4th Dist. 1994).

Here, the appropriate exenption pertains to “"property of
veteran's organizations." Consistent with the above rules, our
Suprene Court has interpreted that exenption very narrowy and limted

its application to the follow ng circunstances:

... In order to qualify its property for
exenption the party seeking it nust prove that it
is the type of organization or institution
described in the applicable exenpting statute and
that its property is exclusively used for the
purposes set forth in the act. [citations
ommtted]. Specifically, the plaintiff need not
here prove that it is a charitable institution
but rather that it iIs a veteran®s organization
and that its property is used exclusively for
charitable, patriotic and civic purposes.

North Shore Post No. 21 of the Anmerican Legion v. Korzen, 38
I11.2d 231, 234 (1967) (hereinafter "Post No. 21"). (Enmphasi s
added) .




This applicant's primary obstacle to exenption under the above
criteria is lack of evidence as to exenpt use. Specifically, the
record does not contain a scintilla of conpetent evidence establishing
that the subject property was used for exenpt purposes during 1995.

The Affidavit of Use is technically heresay, and thus, not
competent to establish the truth of the matters asserted therein.
However, | nust give this document its normal probative value and
thereby notice that it makes no specific nention of applicant's use
during the 1995 tax year. The reference to "last year” in the final
paragraph must be interpreted as an allusion to the 1994 tax year
because the docunent is dated August 17, 1995. G ven that each tax
year constitutes a separate cause of action for exenption purposes,

(See, Jackson Park Yacht Cdub v. Departnent of Local Governnent

Affairs, 93 Ill. App.3d 542 (1st Dist. 1981), | nust conclude that the
Affidavit of Use is at worst irrelevant, and at best non-dispositive
of the present inquiry, which is whether the subject property
satisfied the statutorily inposed use requirenments during 1995.

The testinmony of applicant's sole witness, M. WIlliamH Wlter,

does not alter the preceding conclusion. M. Walter, who was the
Legion's financial officer, testified that appl i cant al | oned
"different people to use the property ... without cost." (Tr. pp. 6).

He further testified that "we do a lot of public comunity work
[Including giving flags to schools] and we nmake no revenue. (Tr. pp.
6 - 7). However, M. Walter also indicated that "we are not open to
the public." Tr. p. 8.

Much of the above testinony anmounts to conclusory statenments

which, per the above rules, are legally insufficient to sustain



applicant's burden of proof. Furthernmore, the last statenent al nost
ipso facto defeats exenption because it establishes that the Legion
operates primarily for social and fraternal purposes.

Qur courts have consistently held that such operations do not
qgualify as "charitable" because the primary recipients of any benefits
associated therewth are the actual menbers of the veteran's
or gani zati on. As such, any public benefits derived from the non-

exenpt social and fraternal operations are incidental thereto, and

therefore, legally insufficient to satisfy the aforenentioned use
requi renments. Post No. 21, supra; Rogers Park Post No. 108 wv.
Brenza, 8 Ill. 2d 286 (1956).

These requirenments are, per the plain | anguage of Section 200/ 15-
145, specifically limited to those which qualify as "charitable,?
patriotic and civic." Moreover, the Legislature's wuse of the

conjunction "and" establishes that applicant can not sustain its
burden of establishing exenpt use wthout presenting affirmative

evidence of all three uses. Post No. 21, supra. Consequently, where

(as here) applicant does not satisfy one of the three use
requirements, (and presented little, if any evidence, as to the other
two), its attenpt to obtain exenption wunder Section 200/15-145
necessarily fails. Therefore, the Departnent's decision denying said

exenption should be affirned.

2 For extensive analysis of the requirenments for charitable

status, see, Mthodist AOd People's Honme v. Korzen, 39 I11l.2d 149
(1968).




VWHEREFORE, for al | the above-stated reasons, it i's ny
reconmendation that MHenry County Parcel Index Nunmber 09-26-453-011-

0060 not be exenpt from 1995 real estate taxes.

Dat e Alan |. Marcus
Adm ni strative Law Judge



